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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 540/2016

1. Krishna s/o Bhikaji Kulkarni, (Dead)
Aged about 61 years, Occ —Pensioner,
R/o Tulai Sadan, Kharap Road,

New Tapadia Nagar, Akola. Applicant.
LRs of applicant No.1

1-a.Smt. Sulbha wd/o Krushna Kulkarni,
Aged about 61 years, Occ —Household,

1-b.Ku. Renuka d/o Krushna Kulkarni,
Aged about 31 years, Occ —Private service,

1-c. Sou. Rohini w/o Abhijit Bhalkar,
Aged about 28 years, Occ —Household,

1-d. Shri Vivek s/o Krishna Kulkarni,
Aged about 26 years, Occ —Private service,

All residents of r/o Tulai Sadan, Kharap Road,
New Tapadia Nagar, Akola.

2. Rameshwar Ganpat Suryawanshi,
Aged about 61 years, Occ-Pensioner,
R/o Mehenge Nagar, Ring Road, Akola.

3. Ashok s/o Wasudeo Sawarkar,
Aged about 63 years, Occ-Pensioner,
R/o Amboda, Post-Akolkhed,
Tqg. Akot, Distt. Akola. Applicants.

Versus

1) The State of Maharashtra,
through its Secretary,
Department of Public Works,
Mantralaya, Mumbai-400 032.
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2) The Superintending Engineer,
Public Works Circle,
Gorakshan Road, Akola.

3) The Executive Engineer,
Public Works Division,
Near Collectorate, Akola. Respondents

Shri C.A. Joshi, Ld. counsel for the applicants.
Shri M.l. Khan, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri M.A. Lovekar, Member (J).

Dated: - 24™ January 2022.

Heard Shri C.A. Joshi, learned counsel for the
applicants and Shri M.l. Khan, Ld. P.O. for respondents.

2. Facts in brief-

At the relevant point of time, the applicants were
working as Civil Engineering Assistants. The next promotional post
to which they could aspire was that of Junior Engineer. They had
completed 45 years. Hence, they were entitled to get exemption
from departmental examination to qualify for the post of Junior
Engineer. They raised this grievance in O.A. N0.224/2014 before
this Tribunal. During the pendency of O.A. No0.224/2014, their pay
was fixed by respondent No.3 as per Annexures A-2, A-3 and A-4
respectively. These orders were passed on 4.10.2014 / 8.10.2014.

While passing these orders, it was recognized that because the
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applicants had completed 45 years, they were entitled to get
exemption from passing departmental examination. From the
relevant date, they were granted scale of Junior Engineer. Benefits
of 6™ Pay Commission were also granted accordingly. Thus, during
the pendency of O.A. No. 224/2014, grievance of the applicants was
substantially redressed. In addition, they prayed for passing formal
order of their promotion to the post of Junior Engineer. This
Tribunal observed that orders dated 4.10.2014 / 8.10.2014 were
nothing but the orders promoting the applicants as Junior Engineer.
By observing thus, O.A. No. 224/2014 was disposed of on
27.4.2015. On 10.8.2015, respondent No.3 passed orders
(Annexure A-8, A-9 and A-10) re-fixing pay of the applicants. This
re-fixation had the effect of reducing pay of the applicants.
Therefore, the applicants filed Contempt Petition (Stamp) No.
1806/2015 before this Tribunal. It was rejected by order dated
29.10.2015 on the ground that order dated 27.4.2015 passed in O.A.
No. 224/2014 did not contain any directive. The Tribunal, however,
gave liberty to the applicants to file review / fresh application as
deemed fit. Order of this Tribunal dated 29.10.2015 was maintained
by the Hon’ble Bombay High Court in W.P. No. 1374/2016. Hence,

this application impugning the orders at Annexure A-8, A-9 and
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A-10, and for fixation of pay of the applicants as per Annexures A-2,
A-3 and A-4.

3. While fixing pay of the applicants as per Annexures
A-2, A-3 and A-4, benefit of exemption from passing departmental
examination was extended and from the date on which they
became entitled to such exemption (i.e. the date on which they had
completed 45 years) scale of Junior Engineer was granted to them.
In paras 3 and 5 of the judgment in O.A. N0.224/2014, this Tribunal

observed--

“3. During the course of hearing of this O.A., on
behalf of the respondents, orders granting
exemptions from passing the C.E.A.
examination, have been brought on the record
at Annexure A-16 to A-19. Apart from granting
exemption, they have been brought in the
scale of Junior Engineer with relevant date.
They have also been granted benefit of 6" Pay

Commission. There are directives to fix their
pay in the scale admissible to the post of
Junior Engineer and with retrospective effect.
In this view of the matter, grievance of the
applicants does not survive.

5. Phraseology used in the orders Annexure A-16
to A-19 clearly spells out that the applicants
have been exempted from passing the

gualifying examination, since they attained the
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age of 45 years. Since the date when they
are exempted from passing the said
examination, they have been ordered to be
brought in the scale admissible to the Junior
Engineers. Not only this, it has been
ordered to pay the amount of difference in
salary due to the applicants. Plain reading
of the orders would suggest that because
the applicants were promoted to the post of
Junior Engineer, the pay scale admissible to
the said post has been granted to them.
There cannot be a pay scale without post or
vice-versa. Therefore, insistence on the
part of the learned counsel for the
applicants that there has to be formal order
of promotion, is significant. Orders
Annexure A 16 to A-19 are nothing but the
orders promoting the applicants as Junior

Engineers.”

It may be observed that the order referred to in
para 5 are at Annexure A-2 to A-4 in this O.A.

It may also be observed that the prayer of the
applicants to pass formal order of their promotion to the post of
Junior Engineer was not acceded to, because the Tribunal had

interpreted the orders passed during the pendency of the O.A. as
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orders promoting the applicants to the post of Junior Engineer
Once such determination was made by the Tribunal, all that
remained to be done was giving effect to it.

It is not in dispute that the order dated 27.4.2015
passed in O.A. No0.224/2014 had attained finality for want of
challenge to it before higher Court. If the respondents were
aggrieved by judgment dated 27.4.2015 passed by this Tribunal in
O.A. N0.224/2014, it was for them to challenge it in the High Court.
4. According to the applicants, respondent No.3 did not
give any reason while passing the impugned orders and on this
ground alone, the impugned orders will have to be quashed and set
aside.

5. Affidavit-in-reply filed by respondent Nos. 2 and 3 is
at pages 160 to 168. According to these respondents, para 5 of
Annexure R-1 will falsify assertion of the applicants that the
impugned orders were totally unfounded. Annexure R-1 (Page 169)
is letter dated 12.2.2015 issued by deputy Secretary (Establishment)
to all Superintending Engineers, P.W. Circles. According to the
respondents, in this letter, certain illustrations were given as to how
Time Bound Promotion / Assured Progressive Scheme was to be
given and implemented while granting pay scale of Junior Engineer

to the Civil Engineering Assistants on completion of age of 45
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years. Attention of this Tribunal was drawn to illustration-5 which
reads as under:-

‘FHARN-E -STATGATR 2.6.2%89, TUH AT qeaTH- gorll
foIfter, araer Gadier A e 0.6.9%06Y, TART Y9
a¥ qul dearar fedid 2.6.2%%0, AT FHAAITT fEeATH
R.6.2%%0 Tl T ATAAIRAT FgIe AT Igrax AT
gl T Hieiss JATRAIA AT e fEeTieh 2.6.2%R3 TsiT I1F
Terel, dUif, a1 gerlt ddAAol Tl e (6 19’%0 TR
2 quTell FEUTTT featieh 2.8.2003 UGS AT V@Il

According to respondent Nos. 2 and 3, as per
afore-quoted illustration which was applicable to the applicants, their
pay was re-fixed as per Annexure A-8, A-9 and A-10 and hence it
cannot be faulted.

6. The respondents have relied on the following—

() G.R. dated 31.7.2013 (R-3) issued by

Government of Maharashtra which laid down-

“oIreT_faoTr

ATAT OO0 allel 3SR,  ATHAT 9T
P 3WIad G ¢.22.2%0% AT AT Hoaay g g
Y.g.300¢ TN WUARAY AT dolel Y fTARE 93
AT Ueralld  UeleeldY / FlolNg  Udlesldl / 3T AT
doterar o fABTIErd Iiear gardt g a¥ qul Sedday Sidts
HIAIAT TeTeadlel TaleaAdHror Tlie 3cciol gIuags He quard
Id Q. @R, FeRd fAgEdr wiibeser /0 v
AT 9T FHAIET HE QAN HRER dlchls T
Teaidt 9T FHARIAT UeleaAd! / Haided 3MRarfad Yarfa Jsiaar
e fATATER quaTy SHraTeY Rrdr.”
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(i) By communication dated 5.12.2014 (R-2),

respondent No.2 communicated to all the concerned as follows-

TEledAdl HUAT FTag TgleoAdl o gurdt ye I qol geanie sddr wdeqda {e
AaveEd.

SWFd OWA=dr NI AN HeH HH ¥ =T
TATE Ud Helded IRUATd g, HUAT I dcllehed 9. Tedl
S ¢ T A TUREHR YT HRAIERT HgRAHAT Hidvs
HATAT YGIeR Ualewlcll 3T HIoleg Talealcll Gl adqrer 89 Y
T STeAHD HedT WaGT e Aveedr Ao gmer 3w, &n
AWM A T HEal AP 2 9 3 T TAGER EAT
Gelestdl Sl aarer yy ¥ Ol SeuH@ edr GdEdd e
fAaveea Arfge Wuara A gid. AT A Hed HHG
R g 3 U WAHR IT HSSB AR  H&el WG HAG & o fo
Ul 31Ul Hielehg Yalealcl ocllell qarel ys af qof sredi ]
3EAT B T SuATd 3Telell e,

TN M fEalih  R9.22.k0¢% Uiy alel Tedl  FHAR
¥ T YA G e CUINSHT g daT SASSAT TIR A0
THA AT A A AU VAT ATRATADT FRIhAT
Javaer FAuAear  ARPITAT F.IREIR-20¢R/9€/ATEATR,  f&aTih
2¢.6.99%¢ AT TGl oigld ol fealeh £.22.3083 & 9808y o
allel HeST . 2 T 3 I AMHAYA I holl g, dlegl 3MIUMH FRAd
Foard Ad A, [Avuifrd gl ™ d@e¥ % 2 g 3 =A@
ATTEAGER AT FETE AT delel T F. 9 o to T
AT I FOAT AT e, dqT AT ICATY e fFmenergsT
T fAEEEr gead A atss ddaAoh <3 guiiRd /
atss  dqFAolidier  dda AfRRaa svaraeay sl sriferm
AT Foor e gEr e TR T FWoId @ ;T
GO TUIT ATRATAHT TgRIRAr Fe37 F. ¥ o AHA TAHGAR
HfAss HAIAT uerear  HEAT WEgA T UA YEATAd 3R
aeY geria 3neer FfAa seasiar e ade fAfRadt avar @
He[AT AT el FRIAE Alordr. A ol sifaafadarn
BIUIR T8l Il gafar eardr.

(i) On 6.11.2015, respondent No.2 passed

order (R-8) which is as follows:-
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ey

ﬁﬂwmm MEF AT g FauaA A RAF t¢ JA 1¢
T FUeT FRARR Feeasd a1 sgeRar (@arndl. fdd sFEraedan sgar ale
T yfraror I Rfaaws FOM @A B .00t Al axgdiear sAaeaavierET.

3WiFd Awaifea geol araast @67 % ¢ 7 Ao
&TeTr gaTet ¥3 a¥ qUT SeAHD  Yaleetarear  faHEl 3Ear gdeige
qc FovaEEd HAEAd dod AT @l . R A 93 e
e $.3 I IRNUIFEAY TE Sl IR d 1. o1, [FHENGT &9
HFATIRA TEEIF AT AT HAAAAT  HAIAYIE dET TEHTT
feAleh 2¢.6.9%%¢ T f&alieh ¢.¢.R0%2 =T AAHA HAFIAT qaT f&aAieh
32.6.k0¢3 T A AT e RGEGAR 3MavTh  HRCEE
HLOATETET HAERIT el 38,

AR AT HeH F. T e v ada el
9.92.%0e% T fAAF 3088 T qAHNT RAEAEAR  wOE
APPSR TERISET HfIss HAIAT UGaX Uelesidl HUAT FHlelag
TelesTdl STl ST w3 g% quit Sedrdes faumeha 3gar wdaigs ge
TETS g goll ToIfieh  §. o1 Hieiss ATHIAT &l TWialed Je quard
HCA TEH F. 8, 9 T & 3edy HEITAT delel  3ed.  ATHT Hedl .
37 oRuFFEE AEAGER A1 FETERE AT Foer Fed F. Y,
s ge FAT MCEY IT AT TG FOITT AT 3.

AHA Tl .0 T A v T iR 0.88.08y T
i £2.2.2028 U AW IHeIHET HTAT TATT AN gz T
g RRE &, o1 FhTss HPRIAT TGISTAT AT NI Gfeer T
GEU ol UATSTad faHEehgsT W YA 3efdesl AT SHrdiordrel
fifAa Foer @6 w.o Al MRE ET F. 3 T IRTASA
fRGemgaR a7 ITeRead & oA Ad IR,

AT HEeeay TG FRGNT AT I FERT avaa I
. TUUT FATEFN GgRIS AT HIAdT AAIATIS  SeT
TeHTd o IRIFe % 3 T Nddled Fd AT fE
8¢.6.9%%¢ T &l ¢.¢.Ro0t  TAT HTAYTAT d0T Tedl &. ¢ i
32.0.2023 T e AU RIEGER  ®Oem iRzt
TERIGGT  HeIS HAIAT YeTa’ Yeloolcll YAl Hloleg Talootcll
AT Sl vy ¥ qof smeae  RenhY AT wdegd |qe



10 0.A.N0.540/2016

TABUIEIdY 9EdId AT FRTITIT el Hd.  JEIF el hlalel

e TRl Ay o867 &3 I Fad AleX gl Irdr gararn
12 IC]

7. In their written reply to the rejoinder of the
applicants which is at pages 222 to 230, respondent Nos. 2 and 3
have stated (in para 11 and 12 ) as follows—

“11. The applicants have prayed for the directions
to these respondents to direct to implement
the order dated 4.10.2014 and 8.10.2014
which against the policy of the Government,

the action taken by respondent Nos. 2 and 3
as per the policy of the Government as per
the changes are substituted by the
Government from time to time. It is
submitted that the prayers were made by the
applicants in the nature of directions to the
State Government , or to take a policy
decision in respect of the particular subject
in a particular manner. It is further
submitted that the relief claiming the
applicants are purely an act of the
Government and which is the domain of the
Govt. exclusively and the applicants do not
have enforceable right to make such prayers.

In view of the above, the present O.A. filed by
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the applicants needs to be rejected.

12. The O.A. filed by the applicants and the relief
claimed by the applicants cannot be granted by
this Tribunal. It is submitted that there cannot be
a direction to the Govt. to enact on a particular
policy to think in a particular manner. It is settled
law that the scope of judicial review in the matter of
policy decision of the State Govt. or in the nature
of Govt. policy is minimal. Hence, respondent
Nos. 2 and 3 are praying for dismissal of the
present O.A.. The Govt. is entitled to make
pragmatic adjustments and policy decisions, which
may be necessary or called for under the prevalent
peculiar circumstances. It is settled law that the
Court or Tribunal may not strike down a policy
decision taken by the Govt.,, merely because it
feels that another decision would have been more
fair or wise, scientific or logical.  The principle of
reasonableness and arbitrariness in governmental
action is the core of our constitutional scheme and

structure.”

The applicants, in the instant case are claiming

reliefs of restoration of orders (Annexures A-2, A-3 and A-4) which

were upheld by this Tribunal while disposing of O.A. No0.224/2014

and setting aside subsequent orders (Annexures A-8, A-9 and A-10)

which had the effect of negating the orders passed by this Tribunal.
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It may be reiterated that the order passed in O.A.N0.224/2014 has
attained finality.
9. | have quoted the orders on the basis of which pay
of the applicants was re-fixed as per Annexures A-8, A-9 and A-10.
By these orders, the applicants were sought to be divested of what
had vested in them by virtue of order passed in O.A. No. 224/2014
which had attained finality. This will not be permissible under the
law. In support of this conclusion, reliance may be placed on the
judgment dated 11.1.2022 passed by the Hon’ble Supreme Court in
Civil Appeal Nos. 297 and 298 of 2022 (Punjab State Co-operative
Agricultural Development Bank Ltd. V/s Registrar, Co-operative
Societies and others). In this case, in para 42, the Hon’ble Supreme
Court framed the question as follows:-

“42. The question that emerges for consideration
Is as to what is the concept of vested or accrued rights of an
employee and at the given time whether such vested or accrued
rights can be divested with retrospective effect by the rule making
authority.”

It was held—

“44.  This Court, after taking note of the earlier

view on the subject further held in Chairman, Railway Board and

others (supra) as under:-
20. It can, therefore, be said that a rule which
operates in future so as to govern future rights of

those already in service cannot be assailed on the
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ground of retroactivity as being violative of Articles

14 and 16 of the Constitution, but a rule which

seeks to reverse from an anterior date a benefit

which has been granted or availed of, e.q.,

promotion or pay scale, can be assailed as being

violative of Articles 14 and 16 of the Constitution to

the extent it operates retrospectively.

24. In many of these decisions “vested rights”
or “accrued rights” have been used while striking
down the impugned provisions which had been
given retrospective operation so as to have an
adverse effect in the matter of promotion, seniority,
substantive appointment, etc., of the employees.
The said expressions have been used in the
context of right flowing under the relevant rule
which was sought to be altered with effect from an
anterior date and thereby taking away the benefits
available under the rule in force at that time. It has

been held that such an amendment having

retrospective operation which has the effect of

taking away a benefit already available to the

employee under the existing rule is arbitrary,

discriminatory and violative of the rights

quaranteed under Articles 14 and 16 of the

Constitution. We are unable to hold that these

decisions are not in consonance with the
decisions in Roshan Lal Tandon (1968) 1 SCR
185, B.S. Vedera (1968) 3 SCR 575 and Raman
Lal Keshav Lal Soni (1983) 2 SCC-33.”
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The above referred case primarily deals with divesting
pensioners of the benefits already vested in them. The impugned
orders (Annexures A-8, A-9 and A-10) are dated 10.8.2015. By this
time, all three applicants had retired and they were getting pension.
Applicant No.1 (since deceased) retired on 31.10.2013. Applicant
No.2 retired on 31.12.2013. Applicant No.3 retired on 31.8.2010.
Thus, the ratio laid down in the aforesaid ruling will squarely apply.
It would follow that the respondents could not have divested the
applicants of what had vested in them by virtue of orders
(Annexures A-2, A-3 and A-4). There was all the more reason for
not divesting the applicants of these benefits because this Tribunal
had decided in O.A. No. 224/2014 that the orders (Annexures A-2,
A-3 and A-4) are nothing but the orders promoting the applicants as
Junior Engineers. Thus, the application deserves to be allowed.

Hence, the following order:-

ORDER
The O.A. N0.540/2016 is allowed in the following
terms:-

(@) The impugned orders (Annexures A-8, A-9 and

A-10 are quashed and set aside.
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(b) Legality and validity of pay of the applicants
fixed as per Annexures A-2, A-3 and A-4 is
upheld.

(c) Arrears payable to the applicants by virtue of
this determination shall carry interest @ 6% p.a.
from the date on which they became due till the
date of actual payment.

(M.A.Lovekar)
Member (J)



